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Case Name:

Kingston (City) v. Canadian Union of Public

Employees, Local 109 (McLaughlin

Grievance)

IN THE MATTER OF an Arbitration
Between

The Corporation of the City of Kingston (The “Employer”), and
Canadian Union of Public Employees, Local 109 (The “Union”)

AND IN THE MATfER OF the Discharge
Grievance of Jamie Mclaughlin

[2010j O.L.A,A, No. 146

No. MPA1Y901917

Ontario
Labour Arbitration
Kingston, Ontario

Panel: David K.L. Starkman (Arbitrator)

Heard: April 29, July 14, 15, 23, 29, August
28, September 4, 9, December 7,

2009 and January 16, 2010.
Award: March 12, 2010.

(76 paras.)

Appearances:

Appearances for the Employer: Carol MacKillop (Counsel), Dennis Buchanan (Associate Lawyer),
Sheila Kidd (Director of Corporate Services), Colleen Hickey (Labour Relations Officer), Jamie Brash
(Supervisor, Corporate Assets).

Appearances for the Union: Bobby Nand (CUPE, National Representative), John Hale (President,
CUPE, Local 109), Joe Sap (Former Chief Steward), Adam Bol (Chief Steward).

AWARD

1 On behalf of the grievor, Jamie McLaughlin, the Union alleges that the Employer did not have just
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cause for the termination of the grievor’s employment. The discharge letter provided as follows:

September 24, 2008

Dear Mr. McLaughlin:

Re Termination of Employment

As you know, you were away from work continuously from December 28,
2007 through to August 10, 2008 for medical reasons. During that absence from
work, you represented to the Corporation of the City of Kingston (the “City”)
that you had back problems that prevented you from carrying out any of the
custodial job functions associated with your position.

You applied for and received short terms disability benefits up until April 18,
2008. Your subsequent application for long term disability was denied by the
City’s third party benefits insurer.

The City has accommodated your purported physical restrictions with modified
duties since August 11, 2008. The Early and Safe Return to Work Plan that you
signed on August 13, 2008 indicated that you could not bend or twist your
lower back or lift more than 5 kg. The Functional Abilities form that you
submitted from your Doctor dated August 26, 2008 indicated that you could
not lift.more than 5 kg and could not bend or twist your lower back. The
Functional Abilities form completed by your doctor on September 18, 2008
indicates you cannot lift more than 10 kg.

During your absence from work, the City was advised that you were golfmg
and, in fact, had won the K-Rock Tournament on July 15, 2008. In your
meeting with the City on August 13, 2008 when you were asked about your
level of activity during your lengthy absence, you were evasive and
uncooperative. In a follow up meeting with the City on August 22, 2008 you
admitted that you had been golfmg since at least May 2008, while, at the same
time, you remained off work for medical reasons associated with alleged low
back problems. You fmally admitted, upon being questioned about your ability
to lift your golf bag, that you could lift more than 5 kg. Nonetheless, the
Functional Abilities Form you subsequently submitted to the City continued to
represent that you could not lift more than 5 kg.

Recently, we have been advised that your level of activity during your absence
from work was completely inconsistent with your representation to us that you
were unable to attend at work because of back problems.

We have determined that you have been dishonest and deceptive with the City
regarding your physical condition and your ability to return to work.
Furthermore, you have been dishonest and deceptive with the City regarding
the Early and Safe Return to Work Plans to which you have been a party to
since your return to work.

In all the circumstances, singly or collectively, and in light of the City’s policies
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and procedures, and in consideration of your record and the terms of the
Collective Agreement, your employment with the City is hereby terminated
effective the date of this letter.

Your Record of Employment will follow in a separate letter.

Yours truly,

Sheila Kidd,
Director of Organizational Effectiveness

2 At the conmiencement of the hearing the Union raised issues concerning the admissibility of
videotape evidence on the grounds that it violated the grievors privacy, and also the admissibility of a
medical report from Dr. Shanks on the grounds that certain medical information in the possession of the
Employer had been disclosed to Dr. Shanks without the consent of the grievor. A decision concerning
these two matters was postponed until all the evidence was heard and all the background facts had been
established.

3 The grievor was employed since February, 2001 as a custodian. This job involved the maintenance
of buildings, collecting garbage, vacuuming, sweeping, mopping and snow removal. The grievor injured
his back in 2002 and from time to time was on modified duties until the fall of 2007. On December 27,
2007 the grievor claimed to have re-injured his lower back. He presented a December, 27th note from
Dr. West, his family physician, indicating that “this person should remain off work for medical reasons.
He will be re-assessed on January 6, 2008”, and a further note dated January 4, 2008 indicating that the
grievor “should remain off work until further notice”.

4 In January, 2008 Dr. West also completed a Medical Certificate for Entitlement to Sick Leave Pay
indièating that the grievor “had spinal nerve entrapment, could not do full or modified duties and was
awaiting orthopaedic surgery and having physiotherapy”.

5 The grievor applied for Workplace Safety and Insurance Board (WSIB) benefits on the grounds that
he had aggravated a pre-existing compensable back condition. The claim was denied in correspondence
dated February 1, 2008 which provided in part:

Dear Mr. McLaughlin:

You recently contacted me to advise me that you have been off work for a
back injury. You believe that this injury is as a result of your March 14, 2002
accident.

As I have explained to you, the only way that I can allow for a recurrence in a
claim is to prove that the current problems you are experiencing are related to
your March 14, 2002 accident. The way that I do this is to request medical
information and information from your employer with regard to your work
activities. Your employer has informed me that until recently, being October
2007, modifications to your job were not necessary and you were able to
perform your regular duties. They have also advised me that they do not have
records of you seeking medical attention or taking advantage of their in-house
physiotherapist.
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Your doctor has indicated that you are off for back pain. In a discussion you
had recently with your supervisor, I note that when he asked you if you were
off work as a result of a work injury, you said no. You noted that your previous
history of scoliosis, back surgery, and an arthritic condition were the reason
you were not able to work. Your employer is attempting to try to accommodate
your return to work and on October 2, 2007 they provided a modified work
program. You failed to comply with the return-to-work program, so it was
modified even further, with reduced hours along with reduced working duties
being offered to you. You returned to work sporadically for the modified work
program; however, you did not comply fully with the program and did not
maintain regular attendance.

Your employer continues to have modified work available for you and will
continue to attempt to accommodate you in any way necessary with medical
documentation to support the need for this.

Noting that your employer has modified work and I am not able to relate your
current layoff to your March 14, 2002 accident, I am unable to allow this
claim...

6 The grievor received short term disability benefits from the Employer, in accordance with the
collective agreement from December 28, 2007 until April 18, 2008.

7 In March, 2008 the grievor applied for long term disability benefits, and as part of the application
signed a declaration which provided in part:

I authorize Sun Life Assurance Company of Canada and my Plan Sponsor and
their medical consultants to exchange information about me, except for details
relating to diagnosis, treatment or medication, that is relevant to this claim for
the purpose of planning and managing my rehabilitation and return to work.

8 The grievor’s claim was denied and in July, 2008 Sun Life sent an e-mail to the City of Kingston as
follows:

Hi Everyone

We requested Jamie provide additional medical to assist with the assessment of
his claim. After several follow ups and notices, this information remains
outstanding.

As a result we have closed his file. The following notice will be going out
tonight. We have not received the additional information we requested so that
we could continue the assessment of your disability claim. As indicated in our
previous note, we have closed your claim file. We will review new unreviewed
medical information, if you submit it within 3 months from the date of this
communication.

This is required under the terms of the contract. Any questions let me know.

9 The grievor saw Dr. Yen, an orthopaedic surgeon, on May 20, 2008 and in a report dated the same
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day Dr. Yen concluded:

This man’s primary focus of neural impingement according to the radiologist
involves the right L5 nerve root. This man’s clinical symptoms don’t fit this very
well. Accordingly, in my opinion, the risks outweigh the potential benefits of a
right L5-Sl discectomy to address this radiographic abnormality...”

10 The grievor did not provide a copy of this correspondence to the Employer not did he advise the
Employer of Dr. Yen’s conclusion.

11 Mr. Raymond Kiley, a licensed private investigator, testified that he was retained by the Employer
and conducted video surveillance of the grievor on July 31st and August 1st, 2008. He stated that video
footage was taken from the side and front of the grievor’s residence in Kingston, Ontario and at all times
he was on public property, and he submitted a forty-eight minute surveillance tape which was viewed by
this Board of Arbitration.

12 Mr. Kiley also provided a written report to the Employer which it received on August 25th. The
summary of the report provided:

SUMMARY:

* Two days of surveillance were conducted, specifically Thursday
July 31 and Friday August 1, 2008

* On our first day of surveillance, the subject was documented
leaving his residence in the early morning driving a light green
Nissan Altima. He returned later with two grocery bags. He then
left in the mid morning and returned home shortly afterwards with
a male passenger. Mr. McLaughlin carried a case of beer into his
residence. During the remainder of the day, it appeared a large
social gathering took place at the subject’s home.

* On our second day of surveillance, the subject was seen carrying
two large blue waste containers from his vehicle to the rear of his
house. He conversed with a number of male individuals who
attended his residence throughout the morning. In the late morning,
he was observed as a passenger in a large white SUV. He was
driven to the Flying J Travel Plaza where he was seen cleaning the
back window of the SUV with a squeegee. The vehicle was then
driven to the Napanee beer store where he made a purchase. They
next travelled westbound on Highway 401 to the City of Belleville
and continued north through the Town of Stirling, proceeding
westbound toward the Campbellford area.

* When we observed the claimant, he did not appear to suffer any
discomfort and displayed no signs of restrictions. No medical aides
were observed. He showed good movement and range of motion in
the back. He was very social and had a happy demeanour. We
refer you to the enclosed video for your own interpretation.
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13 Ms Colleen Hickey, a Labour Relations Officer with the City of Kingston, testified that she was
contacted on July 18, 2008 and requested to obtain the grievor’s human resources file and report to Ms
Sheila Kidd, the Director of Human Resources, and she understood this was regarding a complaint from
a member of the public that the grievor had competed in a chanty golf tournament. Ms Hickey stated
that she reviewed the grievo?s file in Human Resources and also the file kept by his supervisor, Mr.
Jamie Brash.

14 The grievor presented himself for work on August 11, 2008. Ms Hickey met with the grievor on
August 13th to determine what he had been doing while absent from work. The grievor advised that he
possibly could have returned to work earlier. Ms Hickey concluded that the grievor was anxious,
unresponsive and uncooperative. She reported these conclusions to Ms Kidd. Ms Hickey met again with
the grievor, the Local Union President and others on August 22nd to ask him again about his activities
while away from work and specifically about golfing. The grievor admitted to golfing at least five times
in the spring/summer of 2008. Ms Hickey again concluded that the grievor was uncooperative and
annoyed with the questions, which she again reported to Ms Kidd.

15 Ms Hickey indicated that throughout the period August 11th, to September 18th the Employer
received Functional Abilities Forms from the grievor’s family physician indicating that the grievor could
not lift more than five kilograms, climb more than five steps, sit or stand for more than fifteen minutes.

16 In response to questions from the representative of the Union, Ms Hickey indicated that employee
health records are kept with the Occupational Health Nurse and that no one has access to those files
except the nurse.

17 Ms Sheila Kidd testified that in July, 2008 she became aware that a member of the public had
called with a complaint that the grievor had been golfmg when he had been off work with a back
problem. She asked Ms Hickey to investigate and Ms Hickey subsequently advised that the grievor was
a full time custodian who had been off work since December, 2007 with a back problem. She stated that
she had concerns that, if the grievor was capable of golfing he was capable of being at work, and needed
additional information that would give an objective indiction of the grievor’s activities, and so she made
arrangements for video surveillance.

18 She also asked Ms Hickey to meet with the grievor and the meeting took place on August 13th. Ms
Hickey advised that the grievor was uncooperative but had advised that he could probably have returned
to work earlier. Ms Kidd indicated that she made the decision to seek an independent medical opinion
from Dr. Shanks. She indicated that she was aware that the grievor had given certain medical forms to
his supervisor Jamie Brash and that she reviewed the reports from Mr. Brash and gave them to Dr.
Shanks, together with an edited CD of the video surveillance, so he could make an informed assessment
as to the grievor’s physical abilities.

19 When she received the report from Dr. Shanks dated September 19, 2008 she concluded that the
grievor had been misrepresenting his condition and had failed to return to work when he was capable of
doing so. She stated that she reviewed the entirety of the grievor’s file, and took into account that the
grievor had two opportunities in the interviews on August 13th and 22nd to be truthful and had failed to
do so. He was capable of returning to work at least by the beginning of August, 2008 and did not return
until August 11th.

20 In response to questions from Mr. Nand, Ms Kidd indicated that the return to work procedure is
that employees are obligated to advise Ms Baggs, the Occupational Health Nurse, when they are capable
of returning. Ms Baggs then sets up a return to work interview. She indicated that Ms Baggs had been in
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contact with the grievor at least three times in May, June and July, 2008 and he had not indicated he was
capable of returning to work. Ms Kidd indicated that she did not seek to have the grievor examined by
an independent medical examiner pursuant to article 19.06 of the collective agreement because they
were seeking information about the grievor’s medical condition as of the beginning of August, 2008 and
not as of some later date when the examination would take place. She also stated that it was not the
practice of the Employer to call employees when they are off work, that it is the responsibility of the
employee to advise when they are capable of returning to work.

21 Ms Kidd indicated that she did not believe she needed the grievor’s permission to give his medical
information to Dr. Shanks as the grievor had given this information to the Employer in support of time
away from work and in support of his application for sick leave and disability benefits.

22 Dr. Gavin Shanks, a specialist in Physical Medicine and Rehabilitation at Queen’s University, was
qualified at the hearing as an expert witness. He testified that he was asked to review the surveillance
CD and to give an opinion as to whether the grievor could carry out the duties of his job. Dr. Shanks
indicated that in the CD he saw the grievor standing, walking, bending at the waist, reaching into a
vehicle and carrying two heavy objects one in each hand. He concluded that the grievor had a full range
of movement, could sweep, vacuum, lift more than five kilograms, and had the capacity to carry out all
the functions of his job. There was nothing to. indicate back pain in the CD.

23 Dr. Shank’s reporting letter provided as follows:

September 19, 2008

Dear Ms Mackillop:

I have reviewed the material you have sent me in this matter, including a
Physical Demands Analysis, and the position -- Custodian, City Hall
Maintenance.

I have reviewed an 18 - minute surveillance CD obtained on July 31 and
August 1, 2008.

I have reviewed the cervical and lumbar spine MRI from December 6, 2007, a
Medical Certificate for entitlement to sick leave with pay (completed by Dr.
West) dated January 4, 2008, notes by Dr. West from December 27, 2007 and
modified on January 4, 2008, as well as Dr. West’s Medical Certificate of
January 21, 2008.

Finally, I reviewed a letter from Cynthia Ireland of the Workplace Safety and
Insurance Board to Mr McLaughlin dated February 1, 2008.

Based on all the material that I have read and watched, it is my opinion that
Mr. McLaughlin’s spinal function, both in his neck and his low back, is more
than adequate to carry out the total content of the job description of his regular
position, without exception.

Mi. McLaughlin was clearly able on videotape to bend, twist and even carry
heavy objects. He was repeatedly seen bending and reaching into his vehicle
and at one point extracted two jugs which he then carried, which by virtue of
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his body movement were clearly heavy. I have been able to identify the objects
carried by Mr. McLaughlin in the surveillance video. The item is a 5.5 gallon
container of chlorine from Swish Chemicals. These are clearly full, judging
from his body movement in preparation for lifting them, and as they are still
covered with the protective plastic sac that they are sold in. These weigh 56
pounds full and hence he was able to carry over 110 pounds without any
apparent difficulty. I came upon this information today fortuitously when the
pool service arrived to close my pool. The serviceman was carrying one of
these items, which I recognized as being exactly the item in the surveillance
video.

His involvement in 18 rounds of golf, sufficient on at least one occasion to win
a competitive tournament, would require overall excellent spinal function.

The abnormalities seen on the MRI* are common to individuals of his age and
are found in many individuals without any spinal complaints at all, often as an
incidental finding in the investigation of other pathology.

It is my opinion, based on my review of the documents, received on September
16, September 17 and September 18, 2008, that his stated limitations are not
consistent with his observed level of activity.

Yours sincerely

Gavin Shanks, MD, FRCPC

24 Dr. Shanks also commented on the April 14, 2009 correspondence from Dr. West to Mr. Nand
which provided:

Dear Bobby Nand:

I am responding to your letter of March 24, 2009. I saw Mr. McLaughlin nine
times between December 28, 2007 and August 10, 2008. I have reviewed my
records, the reports of Dr. Shanks and the letters of Mrs. Wattersand Ms. Kidd.

My recommendation on his FAF was that he should not lift more than 5 Kg. At
no time have I stated that he could not. Mr McLaughlin has a long history of
back problems including surgery and it was my opinion that continued heavy
lifting and twisting would lead to recurrent injuries and absences from work.

Dr. Shanks has stated that the abnormalities on the MRI are ‘common’ and
‘found in many individuals without any spinal complaints at all - often
incidentally’. This has nothing to do with Mr McLaughlin who has symptoms,
who has physical abnormalities noted by the orthopaedic surgeon and who has
had previous back surgery including a lumbar discectomy. Dr. Shanks seems
unaware of this. Perhaps this is because he did not actually examine him.

There seems to be a great emphasis placed on the round of golf played by Mr.
McLaughlin at the K Rock Tournament of July 2008. (Dr. Shanks notes 18
rounds of competitive gold which is another confusion).
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The K Rock Scramble is not a highly competitive competition. It would be the
lowest level of charily/ organized events. The physical skills required to win can
be minimal depending on on&s partners and it would be rare that a competitor
actually played every shot. Mr. McLaughlin could have avoided strain with
judicious play.

Despite his observed behaviour I continue to advise Ivfr. McLaughlin to avoid
lifting heavy objets, to avoid repetitive bending, and to continue exercising his
lower back so that he can avoid further injury.

Yours truly

Robert D. West, MD, CCFP

25 In the opinion of Dr. Shanks, nothing in the opinion of Dr. West is pertinent to the issue, and the
grievors prior back operation does not cause him to change his opinion.

26 In response to questions from Mr. Nand, Dr. Shanks indicated that he did not get a consent form to
review the grievor’s prior medical records. He indicated that what he saw on the CD was more
compelling than what he read in the reports.

27 Mr. Bob Steacy testified that he has known the grievor for forty years and asked him to participate
in the K Rock Golf Tournament. He said the grievor had told him he had disc problems with his back.
He said that it was a scramble tournament and that the grievor did not play every shot and did not play
every hole.

28 In response to questions from counsel for the Employer, Mi. Steacy said he took the grievor’s bag
of golf clubs off the bus and that persons from the pro-shop put the bag on the golf cart. He said the
grievor did little driving of the golf ball off the golf tee and that he did not hit many shots of more than
one hundred and fifty yards.

29 The grievor testified that he first injured his back at work in 2002 when he fell down some stairs
while carrying a mop. He saw Dr. West, and was on and off work and taking physiotherapy for the next
few years and was diagnosed with a bulging disc. He stated that on December 27th he was experiencing
back pain and went to see Dr. West who said he should get an MRT and see an orthopaedic specialist.
He stated that he periodically gave medical documentation to his employer, and acknowledged seeing
Dr. Yen who told him it was too dangerous to operate on his back.

30 With respect to golfing, the grievor indicted that he took a bus to the course, and just chipped and
putted. He denied he was bending and twisting and stated that they used golf carts. He stated that he had
played golf at least five times from April until July, 2008.

31 With respect to July 31st and August 1st, 2008 the grievor indicated that he had been drinking, that
he lifted the heavy jugs but should not have and that he carried them only five or six feet. He stated that
from January, until August, 2008 he had advised the Employer that he could return to work and perform
his job duties with the exception of mopping. The grievor acknowledged being on modified duties in the
fall of 2007.

32 The grievor stated that he spoke with Ms Baggs several times in the spring/summer of 2008 to get
help with his long term disability application, but did not advise that he had seen Dr. Yen.
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33 Counsel for the Employer asked questions about the grievor working part time at the K Rock
Centre in September, 2008 and the grievor stated he did not do heavy lifting and denied telling
management at the Centre that he was able bodied.

34 Dr. West testified that he has been a family practitioner for thirty years and that he initially saw the
grievor because of back pain, and that he referred him to a surgeon because of suspected nerve root
impingement. With respect to the various functional abilities forms completed for submission to the
Employer, Dr. West stated that he asked Mr. McLaughlin questions and “then went with his answers”.

35 Dr. West indicated that he saw the grievor nine times between February 14th and September 30th,
2008 and did not conduct a physical examination on any of those occasions. Dr. West stated that the
grievor could return to work if he did not have to mop. He stated that it was prudent for the grievor to be
off work while waiting to see an orthopaedic surgeon.

36 Ms Deborah Baggs, the Employer’s Occupational Health Nurse testified that she maintains the
health records of employees and that she meets with employees and their managers to assist with return
to work plans. She stated that she had a telephone call with the grievor about once a month in the spring
of 2008 concerning sending medical information to the Workplace Safety and Insurance Board and to
Sun Life concerning his long term disability application, and that there was no discussion about returning
to work as the medicals indicated he had nerve root entrapment. She also stated that she had three
reports from physicians indicating the grievor was totally disabled, and that he was pursuing a long term
disability claim on the basis of total disability.

37 In reply evidence the Employer called Mr. Allan Cuff, the manager of operations at the K Rock
Centre. Mr. Cuff testified that in September, 2008 the grievor applied for the position of part-time
operations staff The position is described in part as follows:

Duties and Activities include the following. Other duties may be assigned.

* perform icemaking tasks as required

* Operate heavy equipment such as ice resurfacer, forklifts, lift
platforms, loaders, and cleaning equipment

* Responsible for the assembly and disassembly of event equipment,
such as tables, chairs, risers, staging, and booths

*Install and remove dashers, glass and temporary flooring on
V ice surface. Assist with custodial duties including dusting,

sweeping, mopping, and vacuuming when required complete minor
repairs on ice surface, dasher boards, safety shields, and all other
equipment

* Other duties as assigned

Qualifications

* Must be physically able to do heavy lifting and comfortable
working at heights
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* Must be able to lift 50 lbs

* Must have steel toed boots

* Possess knowledge of materials, equipment, and methods used in
custodial work

* Effective oral and written communication skills

* Knowledge of occupational hazards and standard safety
precautions

* Familiar with tools and maintenance equipment

* Must be willing to work a varied schedule, including evenings,
weekends, and holidays

38 Mr. Cuff stated that he met with the grievor and discussed the job description and the grievor’s
ability to do everything on the job description. According to Mr. Cuff the grievor stated that “he had
been doing the job for years and was able to do all aspects of the job”. He stated that the grievor was
hired and spent eighty per cent of his time setting up tables and chairs which weigh approximately
twenty pounds, and that he saw the grievor doing these tasks without complaint. The grievor was fired
from this position in October, 2008 for not following the rules.

IS THE VIDEO SURVEILLANCE AND THE PRIVATE INVESTIGATOR’S REPORT OF THE
GRIEVOR’S ACTIVITIES ON JULY 31, AND AUGUST 1, 2008 ADMISSIBLE INTO EVIDENCE?

39 The Union submitted that the video surveillance and the private investigator’s report of the
grievor’s activities on July 31st and August 1st should not be admitted into evidence. In its view, video
surveillance is not a complete record and is not a substitute for proper medical information. As well, an
edited CD of the video surveillance and not the entire recording was submitted to Dr. Shanks making it
inherently unreliable. The Union also submitted that when the Employer developed suspicions about the
grievor’s behaviour it should have pursued .other avenues of gathering the information before arranging
for video surveillance. Specifically it should first have questioned the grievor about those suspicions or
alternatively arranged for a medical examination pursuant to article 19.06 of the collective agreement
which provides:

19.06 The Employer shall have the right at any time to require that an
Employee who is absent on account of sickness or accident be examined and
reported upon by a duly recognized medical practitioner to be designated by the
Employer. The Employer agrees to notify the Union in writing regarding such
examination. The employee shall not suffer a loss of pay as a result of such
medical appointment and the Employer shall be responsible for any related
physician fee. Failure by the employee to be examined and reported upon by
the duly recognized medical practitioner shall result in the employee not
qualifying for sick leave.

40 The Employer submitted it had a reasonable basis for suspecting that the grievor was abusing sick
leave because it received a complaint that the grievor had been golfmg, and that it had a legitimate
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interest in verifying whether the claim for sick leave was legitimate. It was noted that the video
surveillance was shot from public places where the grievor had no reasonable expectation of privacy;
that the video is more reliable and objective than other evidence based on memory; and that there is
nothing in the collective agreement that restricts the City’s right to use video surveillance.

41 The arbitral jurisprudence with respect to the admissibility of video surveillance is split. One view
is that arbitrators should balance the privacy rights or interests of affected employees against the
employer’s right to investigate. A second view is that, if the video surveillance is relevant, it must be
admitted into evidence, otherwise it is a violation of the principles of natural justice.

42 Fraser Surrey Docks Ltd. And International Longshore and Warehouse Union Ship and Dock
Foremen, Local 514 (Skobo Grievance), [2007] C.L.A.D. No. 48 C. Taylor) is an example of a decision
which favours the balancing approach. In that matter the Employer ran a marine terminal on 130 acres
of land, and was required by the federal government to install perimeter and interior video surveillance
cameras, and the Union sought to exclude the footage from one such camera at the discharge arbitration
for theft.

43 In dismissing the objection, the Board noted at paragraph 157:

The Employer first relies on court cases which hold that video evidence that is
relevant is admissible. I do not fmd those cases helpful. Arbitrators have
followed a different approach, suited to the different context of labour
arbitration in unionized workplaces. They have imposed a “reasonableness” test
for admissibility which balances the legitimate interest of employers versus
employees’ privacy interests. That approach is now confirmed by privacy
legislation, which establishes a very similar test.

The arbitral approach is described in general terms in X. V. Y. (Z Grievance),
[2002] B.C.C.A.A.A. No. 292 (Taylor) (para. 9):

Determining whether persons have a reasonable expectation of privacy in
a given context requires an assessment of all of the circumstances and a
balancing of the competing interests - the employee’s right to privacy
weighed against the employer’s right to protect what it considers to be its
legitimate interests. Which interest must yield to the other requires an
assessment in light of all the circumstances.

44 Similarly in Doman Forest Products Ltd. And 1. WA., Loc. 1-357, (1990) 13 L.A.C. (4th)275 (D.H.
Vickers) the Union objected to the admissibility of video surveillance of the grievor and at p. 281-82 the
Board commented:

I accept that an employee has a right to freedom of privacy, but I do not need
to go as far as the language in Re Canada Post. In my opinion, it is a balancing
of interest that is required. The employee’s right to privacy weighed against the
company’s right to investigate what it might consider to be an abuse of sick
leave. Questions to be answered include:

(1) Was it reasonable, in all of the circumstances, to request a surveillance?

(2) Was the surveillance conducted in a reasonable manner?
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(3) Were other alternatives open to the company to obtain the evidence it
sought?

45 The view that relevant video surveillance evidence cannot be excluded because it violates the
principles of natural justice is found in Greater Toronto Airports Authority and P. S.A. C., (2007) 158
L.A.C. (4th) 97 (Bendel). In that matter the grievor was terminated for the alleged fraudulent use of sick
leave, and the Union objected to the admission of videotape surveillance. The Board reviewed the
arbitral jurisprudence, and concluded that if the surveillance is relevant it cannot be excluded because it
violates the principles of natural justice, and commented, beginning at para. 36:

Thus, in Re Canadian Pacific Ltd., supra, arbitrator Picher explained why he
felt that such evidence should be scrutinized with a view to possible exclusion
in the following terms (at page 124):

This approach, diligently applied, should protect reasonably against the
possible abuse of the right of an employer to resort to surveillance of its
employees, in a manner consistent with the obligation which boards of
arbitration have to safeguard the integrity of their own procedures, and
the credibility of the arbitration process generally.

It is interesting to note that, while arbitrator Picher appears to have felt that the
“integrity of [arbitration] procedures, and the credibility of the arbitration
process generally” would be furthered by excluding such evidence, Lamer C.J.
in University du Quebec a Trois-Rivieres, supra, stated, at page 488, that
“preserving the credibility of the arbitration process..depends on the parties’
believing that they have had a complete opportunity to be heard.”

Other awards have invoked “the continuous relationship between the employer
and the union and its employees, which is based on trust” (see e.g., Re City of
Toronto, supra, at page 223), or the need to further “harmonious labour
relations” (ibid.). Others have emphasized the grievor’s right to privacy as
justifying the exclusion (see, e.g., Re Toronto Transit Commission, supra), or
“fundamental respect for human dignity” (Re Canadian Pacific Ltd., supra, at
page 116).

Are considerations such as these sufficiently compelling to excuse a denial of
natural justice? It is not necessary to examine how truly compelling these
considerations are, or the extent to which they are contentious when applied to
the issue at hand. It is sufficient to note that if the courts did not defer to the
desire by the New Brunswick Industrial Relations Board in Coastal Transport,
supra, and by the Ontario Labour Relations Board in Re Fisher, supra. to
protect the integrity of their certification procedures, it is impossible to believe
that considerations such as these, even if they were universally endorsed by
arbitrator’s would be held to justify the denial of natural justice inherent in the
exclusion of video surveillance evidence.

It follows that the discussion in many of the arbitral awards, on the existence of
a right to privacy (or an expectation of privacy) in various jurisdictions, on the
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parameters of such an interest, on the actionability of invasions of privacy, and
on the reasonableness of resorting to videotape surveillance of an employee
suspected of sick leave abuse, are quite beside the point. Interesting though
these debates may be, I express no views on them. They proceed on the wholly
mistaken assumption that there exists a discretion to exclude evidence that is
tainted by an invasion of privacy. In the absence of any such discretion, either
at common law or by virtue of provisions such as section 16(C), I am unable to
detect any point in these discussions about the existence of a right to privacy.

46 A similar conclusion was reached in Greater Essex County District School Board and C. UP.E.,
Loc. 27 (Postma), (2006) 151 L.A.C. (4th) 315.

47 In my view the video surveillance of the grievor in this proceeding is admissible because it is
relevant to the issue in dispute. That is not to say however, that there may not be circumstances in which
issues about how, why, or where the surveillance was carried out might need to be examined, to
determine if the video surveillance is in fact properly admissible.

48 These issues do not arise in this dispute. The grievor was seen golfing, which involves bending and
twisting, and the Employer was suspicious that the grievor may not have honestly and accurately
reported the extent of his back problem. Gathering evidence concerning such a back problem is
inherently difficult, because, for the most part, only the individual knows the extent of his discomfort,
and if he if being deceitful, he will likely continue the deceit if questioned by the Employer. The
surveillance was carried out from a public place, and essentially captured the grievor performing certain
activities at the front and side of his house and in a car, where there would be no expectation of privacy.

49 The Employer had no obligation to use article 19.06 of the collective agreement to require the
grievor to be examined by a medical practitioner selected by the Employer because the clause does not
require such an examination.

50 For these reasons I find the video surveillance of the grievor to be admissible.

IS THE SEPTEMBER 19, 2008 CORRESPONDENCE FROM DR. SHANKS ADMISSIBLE INTO
EVIDENCE?

51 The Union submitted the City of Kingston was in violation of article 4 of the Personal Information
Protection and Electronic Documents Act (PIPEDA) S.C. 2000 c. 5 which provides that:

4(1) This Part applies to every organization in respect of personal information
that

(a) the organization collects, uses or discloses in the course of
commercial activities; or

(b) is about an employee of the organization and that the organization
collects, uses or discloses in connection with the operation of a
federal work, undertaking or business.

52 The Union submitted that the Employer was in violation of The Personal Health Information
Protection Act, 2004, (PHIPA) which establishes consistent rules governing the collection, use and
disclosure of personal health information in the hands of health information custodians such as doctor,
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hospitals and other health care providers.

53 The Union also submitted that the Employer was in violation of article 14(1)(a) of the Municipal
Freedom ofInformation and Protection ofPrivacy Act, (MFIPPA) R.S.O. 1990, c. M.56 which
provides:

14(1) A head shall refuse to disclose personal information to any person other
than the individual to whom the information relates except,

(a) upon the prior written request or consent of the individual, if the
record is one to which the individual is entitled to have access;

54 With respect to the legislation, the Employer submitted that PIPEDA, being federal legislation,
does not apply to the City of Kingston, and in any case the City of Kingston is not engaged in the
collection, use, or disclosure of personal information in the course of commercial activities, nor does it
have employees who work in connection with the operation of a federal work, undertaking or business.

55 With respect to PHIPA the Employer submitted that the legislation would only apply to the
Employer if it was a health information custodian which it is not, or if the Employer received the
information from a health information custodian, which it did not as the medical information in question
came from the grievor.

56 With respect to the MFIPPA the Employer submitted that section 52(3) creates an exemption for
records collected in regards to labour relations as follows:

54(3) Subject to subsection (4), this Act does not apply to records collected,
prepared, maintained or used by or on behalf of an institution in relation to any
of the following:

1. Proceedings or anticipated proceedings before a court, tribunal or
other entity relating to labour relations or to the employment of a
person by the institution.

2. Negotiations or anticipated negotiations relating to labour relations
or to the employment of a person by the institution between the
institution and a person, bargaining agent or party to a proceeding
or an anticipated proceeding.

3. Meetings, consultations, discussions or communications about
labour relations or employment-related matters in which the
institution has an interest.

57 The issue of the disclosure of medical records, submitted by an employee in support of a claim for
sick leave or long term disability benefits is a very important matter, and is probably an issue which
occurs with some frequency in the workplace. There is nothing in the collective agreement between the
parties which touches on this issue, and after analysing the statues referred to, I do not fmd any to be
applicable to this situation.

58 The City of Kingston is not an employer covered by the provisions of PIPEDA because it does not
disclose personal information in the course of commercial activities nor does it work in connection with
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the operation of a federal work or undertaking. PHIPA does not apply because the City is not a health
information custodian and did not receive the grievor’s information from a health care custodian, and
section 52(3) paragraph 1 makes MFIPPA inapplicable to the grievor’s medical records because they
relate to labour relations in the sense that they were given to the Employer by the grievor for the
purpose of getting sick leave or disability benefits under the provisions of the collective agreement.

59 With respect to the declaration which the grievor signed as part of his application for long term
disability benefits authorizing the exchange of information with medical consultants for the purpose of
planning and managing rehabilitation and return to work, the Employer asserts that the very purpose of
the disclosure to Dr. Shanks was to determine if the grievor could return to work, whereas the Union
asserts that the purpose of the disclosure was to determine if the grievor was lying about the condition of
his back. In the circumstances that exist in this proceeding, and considering that it is unclear what
medical documents the grievor provided in support of his sick leave claim, and what documents were
provided in support of his long term disability claim, and considering that persons must sign such
declarations in order to make a claim, I have determined that the language is not clear enough to be of
assistance in this matter.

60 Absent applicable legislation to restrict the Employer from providing a consulting physician
information provided to it by an employee in support of an application for benefits would require some
clear language in the collective agreement, or some clearer agreement between an individual employee
and the Employer or some protocol that all medical notes go only to the occupational health nurse who
will not disclose the information to anyone without the employee’s consent, and even if medical
information is given to a supervisor it should be forwarded to the occupational health nurse and a copy
not retained in the employee’s departmental file.

61 Absent any prohibition against the disclosure of the grievor’s medical records to Dr. Shanks and
considering all the circumstances, I fmd the September 19, 2008 correspondence from Dr. Shanks to be
admissible into evidence.

DECISION ON THE MERITS

62 The Employer requested that I record my decision not to permit it to call the evidence of a witness
who saw the grievor golfing in July, 2008. The reason for this decision was my conclusion that the
Employer had afready closed its case.

63 With respect to the merits, the Employer submitted that the grievor made continual representations
that, because of a back condition, he could not do any work between December 27, 2007 and the
beginning of August, 2008, and that this was a fraud which justified the termination of his employment.
Reference was made to the decision in Petro-Canada and C.E.P., Loc. 593 (Bulleid), (2006) 146 L.A.C.
(4th) 275 (D.K.L. Starkman), NTN Bearing Corp. Of Canada Ltd. And US. WA., Local 9042, (2003)
120 L.A.C. (4th) 85 (Kennedy), Canada Post Corp. And A.P.O.C. (Yearly), (1992) 27 C.L.A.S. 649 (T.
Jolliffe), and Johnson Matthey Limited and US. WA. Loc. 9046, 2004 CanLil 55276.

64 The Union submitted that the grievance should be allowed because the Employer violated article
10.02 of the collective agreement in that the investigation went beyond fifteen working days and the
discipline should therefor be voided. Article 10.02 provides:

10.02 An employee shall be notified in writing of any serious dissatisfaction
concerning his/her work within five (5) working days of the Employer
becoming aware of the event, or within fifteen (15) working days of the event
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in those cases where the Employer is conducting an investigation.

65 With respect to the merits of the case, the Union submitted that the Employer had not offered the
grievor any modified work, and had acted unfairly in not telling the grievor that it had conducted video
surveillance, and had acted unfairly in not sending the grievor for an independent medical examination
pursuant to article 19.06 of the collective agreement. The Union referred to the decisions in McMaster
University and S.E.L U, Loc 532, (1993) 31 L.A.C. (4th) 257 (P.J. Brunner), DeHavilland Inc. and
C.A.W, Loc 112 (Louca), (1996)53 L.A.C. (4th) 131 (W.B. Rayner).

66 The grievor had been on and off modified duties for a back condition since 2002. On December
27, 2007 he left work and saw his family physician who advised the Employer on January 4, and 21,
2008 that the grievor had a back condition and could not do his full duties or any modified duties and
that he was awaiting back surgery.

67 In January, 2008 the grievor applied for WSIB benefits and was in receipt of short term disability
benefits from the City of Kingston. On February 1, 2008 the claim for WSIB benefits was denied and the
grievor was advised that his Employer continues to have modified work available for him. In March,
2008 the grievor applied for long term disability benefits claiming he is totally disabled from work. In
May, 2008 the grievor was seen by Dr. Yen, an orthopaedic surgeon, who advised in writing that he will
not operate on the grievor. The grievor does not advise the Employer of this development. Throughout
the spring of 2008 the grievor is in touch with Ms Baggs, the City’s Occupational Health Nurse, seeking
assistance in completing his long term disability application for benefits because he is totally disabled.

68 In July, 2008 the grievor is seen golfing, and on August, 11, 2008 the grievor presents to the
Employer a Functional Abilities Form indicating that the grievor can sit and stand for up to fifteen
minutes, lift up to five kilograms, and climb up to five stairs and together with Ms Baggs a return to
modified work plan is developed. The grievor is interviewed by the Employer on two occasions in
August, 2008 and provides evasive answers about his level of activity while absent from work. He
admits to golfmg on up to five occasions, and claims he could have come back to custodian duties, if he
did not have to mop, but that such duties were not offered to him.

69 The parties to this collective agreement, like many collective agreements, rely on medical
certificates obtained by employees from their health care providers, in order to gain entitlement to sick
leave and disability plans, and also rely on medical certificates to determine what restrictions might
apply to safely return to work. In this case I am satisfied that the grievor misrepresented the nature and
extent of his back problem to his family physician and through his family physician to the Employer.
Specifically, he claimed that he was totally disabled from performing any aspect of his job, when in fact,
he was capable of performing most aspects of his job with the possible exception of mopping.

70 The grievor knew that the Employer offered modified duties. He had been on modified duties
previously, and the WSIB adjudicator confirmed that modified duties were available. The video
surveillance evidence and the opinion of Dr. Shanks also confirm that the grievor was capable of a fuller
range of motion and more robust activities than he was admitting to. Furthermore, the grievor was
working at the K Rock Centre without restrictions, lifting twenty pound chairs and tables and bending
and twisting at the same time he was representing to the City of Kingston that he had restrictions which
required accommodation.

71 It was the grievor’s position that modified duties were not offered to him, and that he would have
returned to work sooner if such an offer had been made. With respect to this issue I accept the evidence
of Ms Baggs that modified duties were offered to the grievor which were refused and that in the
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spring/early summer of 2008 he was seeking long term disability benefits on the grounds of total
disability.

72 Accordingly I am satisfied that the grievor was deceitful with the intention of abusing the sick
leave benefit plan in the collective agreement, was not honest when questioned about it and showed no
remorse or understanding of the seriousness of the situation. With respect to penalty I concur with the
comments of Arbitrator Solomatenko in Saint-Gobain Advanced Ceramics and US WA., Loc. 202G
(Mona/ian), (2006) 86 C.L.A.S. 280 at para. 70:

Given the seriousness of benefit fraud, the obvious discrepancy between the
level of activity displayed by the grievor and his assertions to the contrary, and
the refusal to provide any explanation for this conduct when he is the only one
who can do so effectively, I can find no basis upon which to interfere with the
company’s assessment of penalty.

73 Similarly I fmd no basis to interfere with the City’s assessment of penalty and the grievance is
dismissed.

74 The Union, in its submission argued that the penalty should be voided because the Employer was in
breach of Article 10.02. In its view the investigation began at the latest when the Employer met with the
grievor on August 13th to ask him questions about what he did while away from work. In the Employer’s
view, not all interviews with employees are investigations, and in its view article 10.02 only applies
when the Employer has determined that it has serious dissatisfaction concerning the work of an
employee and, in this case, that determination was not made until it received the report from Dr. Shanks
dated September 19, 2008. The grievor was terminated by letter dated September 24, 2008.

75 The application of article 10.02 is awkward in the facts of this case. It requires notice to an
employee within fifteen working days of the event, when the employer is conducting an investigation,
but in this case the grievor is being discharged for a pattern of conduct over a period of time in not
advising the Employer that, prior to August 11th he was capable of returning to work on modified duties.
Given this difficulty and in the absence of a specified penalty in the collective agreement and in the
absence of arbitral jurisprudence interpreting this language, even if I were to find a violation it would not
alter my opinion concerning the disposition of this grievance.

76 The grievance is therefore dismissed.

Dated at Maberly, Ontario this 12th day of March, 2010

David K.L. Starkman

qp/e/qlspi
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