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AND THE RIGHT TO

COLLECTIVE BARGAINING

Since the enactment of the Canadian
Charter of Rights and Freedoms (“Charter”),
there has been considerable debate over
the meaning and content of the Charter’s
guarantee of the freedom of association
in the context of the right to form a trade
union or to engage in a strike. For a
number of years, courts interpreted the
freedom of association in section 2(d)

in a limited manner, holding that it did
not protect the right to strike or the right
to bargain collectively, as those were
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In a recent decision, the Ontario Labour Relations Board
declared that certain sections of the Labour Relations Act, 1995

are unconstitutional because they interfere with the freedom
of association.

not fundamental rights but rather were
created by labour relations statutes. This
changed in 2007 when the Supreme
Court of Canada released its decision in
BC Health Services, which considered

a constitutional challenge to British
Columbia healthcare legislation that,

in part, undid certain provisions of
healthcare collective agreements and
removed certain issues from the scope
of future bargaining. The Supreme Court
concluded that the Charter protected
the right of workers to associate for the
purpose of advancing workplace goals
through a process of collective bargaining.



In defining the content of this right, the
Court made it clear that it was limited

and context-specific. The Court held the
Charter would protect against “substantial
interference” by the government with
“associational activity,” but was careful to
note that the right to bargain collectively
(@) did not guarantee particular outcomes;
and (b) was a right to a general process,
not a particular model of labour relations
or to a specific bargaining method.

One of the key features of the
construction labour relations
regime is that the LRA provides

for centralized provincial collective
bargaining in the industrial,
commercial and institutional sector.

In applying its analysis to the British
Columbia legislation, the Supreme Court
concluded that some of the changes

to collective agreements contemplated

by the legislation infringed the right

of association and could not be saved
under the Charter as a “reasonable limit
prescribed by law as can be demonstrably
justified in a free and democratic society.”

Among other things, the Court held that
the sections prohibiting contracting out
restrictions in the future constituted a
substantial interference with the freedom
of association because job security
provisions were among the most essential
protections provided to workers.

In a recent decision, /Independent
Electricity Market Operator (“IEMO”), the
Ontario Labour Relations Board (“OLRB™)
applied the BC Health Services principles
to hold that certain sections of the
Labour Relations Act, 1995 (“LRA”) were
unconstitutional because they amounted
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to a substantial interference with the
freedom of association.

CENTRALIZED COLLECTIVE
BARGAINING IN THE
CONSTRUCTION INDUSTRY
Separate provisions for construction
industry employees and trade unions exist
in the LRA as a result of the unique nature
of the construction industry. Unlike other
industries, construction unions have a
long history of being organized along the
lines of trades (e.g., separate trade unions
representing carpenters, electricians and
plumbers). More importantly, in most cases,
construction employees are generally
not long-term employees of a particular
employer; rather, they travel from project
to project as the work is completed.

One of the key features of this regime

is that the LRA provides for centralized
provincial collective bargaining in the
industrial, commercial and institutional
sector (“ICl sector”). Any employer who is
in a collective bargaining relationship with
a construction trade union is automatically
bound by the terms of the collective
agreement, regardless of whether they
participated in the negotiation of the
provincial agreement. The provincial
agreements contain requirements to
contract and subcontract only to unionized
contractors. As a result, one of the effects
of the construction labour relations regime
is to impose subcontracting requirements
negotiated by the provincial employer and
union associations on employers who are
certified in respect of the ICl sector.

NON-CONSTRUCTION
EMPLOYER PROVISIONS

Public sector employers such as
municipalities and school boards who
became bound by provincial construction
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collective agreements were unable to
tender construction projects to non-union
contractors. The Ontario Legislature
recognized this concern when it introduced
provisions in the LRA in 1998 and 2000
that required the OLRB to terminate the
bargaining rights of a construction trade
union if the employer could establish that

it was a “non-construction employer,” most
recently defined in the LRA as “an employer
who does no work in the construction
industry for which the employer expects
compensation from an unrelated person.”

THE OLRB DECISION

In the /EMO decision, the OLRB found
that the non-construction provisions
that required the Board to terminate
bargaining rights amounted to a substantial
interference with the freedom of association
as contemplated by the Supreme Court. The
OLRB reached this conclusion by relying on
the following reasoning:

« the LRA went even further than the
legislation in BC Health Services
because it provided for the complete
nullification of collective agreements
and the collective bargaining relationship
if an employer could establish that it
met the “non-construction employer”
definition; and

the LRA affected future processes

by stripping the unions of their right to
participate in good faith bargaining with
the employer following the issuance of
the declaration.

In the result, the OLRB ruled that the
provisions of the LRA that gave the OLRB
the power to hold that a non-construction
employer was no longer bound by a
collective agreement with a construction
trade union were unconstitutional.

ANALYSIS

The OLRB’s decision in /EMO represents

a significant expansion of the principles
articulated by the Supreme Court of Canada
in BC Health Services — an expansion that
not only impacts construction employers,
but non-construction employers as well.
Where unions apply for certification under
the construction industry provisions,
employers will become bound by a
provincial agreement in which neither it
nor the employees had any involvement in
negotiating, and which does not establish
employer-specific working conditions. The
decision further suggests that the OLRB
may apply an expansive reading of the right
to collectively bargain, which could have
an impact on other areas of contention
(for example, the statutory exclusion of
certain employee groups from collective
bargaining) that could affect all employers
in Ontario.

John-Paul Alexandrowicz is a partner in the firm’s Toronto
office and practises in all areas of labour and employment
law. He regularly appears before the Ontario Labour
Relations Board and Canada Industrial Relations Board,
where he represents employers in certification, related
employer and sale of business, unfair labour practice and
construction industry proceedings.



FOCUS ON CONSTRUCTION

THE.LONG REACH
~OF CONSTRUCTION

It’s a unique industry that touches just about every sector
of our economy. And with collective agreements expiring

in several key construction sectors this spring, its “touch”
could be more pronounced than ever.

As the recent emphasis on infrastructure
spending has shown, there are few industries
in this country with as far-reaching an impact
on society as the construction industry.
When the time comes to kick-start the
economy, the construction sector is always
front and centre.

But it’s not just unique in terms of its
impact — it’s also unique from a labour
relations standpoint.

“It’s an industry that truly has its own set
of rules and practices,” says Pat Moran,
Chair of the Hicks Morley Construction
Industry Group. “To put it in perspective,
there are 169 sections in the Ontario

Labour Relations Act, and everything from
section 126 onward deals solely with
construction. It’s all different — the way
unions get certified, the way grievances are
handled, even the scheme for bargaining.”

CERTIFICATION:

PLAYING THE NUMBERS GAME

In most industries, the certification process
has several steps. If 40% of employees
sign membership cards, then a certification
vote is scheduled. A campaign takes place
and both the union and the employer
have ample opportunity to state their case
to employees.
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In the construction industry, a vote will not
necessarily occur.

“If 55% of employees who are at work on
the day an application is filed have signed
membership cards, then the Ontario Labour
Relations Board will certify the union,”
says John-Paul Alexandrowicz, a partner in
the Hicks Morley Toronto office. “When the
employer receives the application, it has
just two days to file a response to dispute
any element of the application. So if they
haven’t checked the mail in a couple of days,
real problems can occur.”

Once a union is certified, no
collective bargaining takes

place. Instead, the province-wide
collective agreement for that trade
automatically takes effect.

Construction unions are both sophisticated
and well-financed, and in many cases have
greater resources than the employer they
are trying to unionize. The process is often
hotly contested on both sides, and for
good reason. Once a construction union

is certified, it means that the province-
wide collective agreement for that trade

is automatically put in place — and that
can mean much higher payroll costs for
employers to cover benefit and pension
plan contributions as well as a higher pay
scale in most cases.

“It often becomes a numbers game in terms
of determining the certification,” says
Alexandrowicz. “The employer may have
workers at another site that the union
wasn’t aware of and that should have been
counted, or there could be a dispute about
an employee’s work not being part of the

trade covered by the application. Each trade
is very carefully defined, so certification
disputes will often focus on the work that
an employee was doing on the application
filing date.”

PROVINCE-WIDE AGREEMENTS
EXPIRE IN 2010

Once a union is certified, no collective
bargaining takes place. Instead, the
province-wide collective agreement for
that trade automatically takes effect.

The system of province-wide agreements
was put in place to avoid ongoing labour
disruptions that plagued the construction
industry in the 1970s.

While the arrangement has been
successful in reducing work stoppages,

it does mean that bargaining for a lot of
trades happens all at once — and spring
2010 is one of those times. On April

30, 2010, the collective agreements

for all trades relating to the industrial,
commercial and institutional (“ICI”) sector
expire. In addition, the six-year agreement
for trades in the electrical power system
sector also expires on that day.

“The most prominent bargaining takes
place in ICl, as it’s the largest sector

of the construction industry and there
are 25 separate trades that must reach
agreements,” says Scott Thompson,

a partner in the Hicks Morley Toronto office
and a key player in bargaining relating to
the electrical trade. “If one trade fails

to reach an agreement, and a strike or
lockout results, it can shut down a lot of
construction projects.”

One piece of encouraging news at this early
stage of bargaining in the electrical industry
is that the electrical union and the industry
association have agreed to bargain under



a “no strike, no lockout” accord. They’ve
negotiated this voluntary accord every three
years since 1990, and it means that if they
fail to reach a negotiated agreement, their
final offers go to an arbitrator, with no strike
or lockout.

Thompson says this is good news for all
purchasers of construction services.

“The electrical trade is one of the lead
trades in bargaining, so when they are able
to resolve their disputes without a strike or
lockout, it tends to reduce the disruptions
in other trades.”

PROJECT AGREEMENTS CAN KEEP
CONSTRUCTION GOING

While the accord reached with the electrical
union will provide some stability during
this round of negotiations, the difficult
economic climate could make this a
challenging set of negotiations — one that
is open to labour disruption in other trades.

Recent infrastructure spending has given
the impression that there is more work
available than there actually is, meaning
the possibility of higher wage demands.
The issue from the contractor standpoint
is that the economy is still weak and
governments will soon turn off the spending
taps to avoid deficits running out of
control. There has also been a disparity in
that spending has favoured larger centres.
Contractors in smaller centres — or those
that have been hit hard by the recession
— are finding it hard to compete against
lower-cost non-union competitors.

“One strategy that companies with
upcoming construction projects may
want to consider is the use of project
agreements that guarantee a project will
continue even if one or more trades go

FOCUS ON CONSTRUCTION

on strike,” says Scott Williams, a partner
in the Hicks Morley Toronto office.

It’s important for all employers
who could be negatively impacted

by work disruptions to assess
their exposure.

A project agreement provides a measure
of flexibility to the province-wide
bargaining regime. An employer must

get the agreement of at least 60% of the
trades who will be working on a project to
implement the agreement. The parties

to the agreement can also use it to amend
the terms of ICl collective agreements for
the purposes of the project.

“Let’s say a car company has a five-year
capital expansion plan,” says Williams.
“By putting a project agreement in place
now, the company can ensure that it’s
protected against labour disruptions during
both the upcoming round of negotiations
and the next one in three years’ time. And
because the parties are free to change the
terms of the ICl collective agreements for
the purposes of the project, they have the
option of implementing measures such as
harmonized work hours for all trades which
can increase efficiencies on the project.”

NEGOTIATION CHALLENGES BEGIN

Negotiation work for the May 1, 2010
collective agreements for the 25 ICl trades
and the electrical power system sector
trades is in the early stages. With the
potential for work stoppages looming,

it’s important for all employers who

could be negatively impacted by work
disruptions to assess their exposure and
determine what steps may be needed to
protect their interests.
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A GOOD

CONSTITUTION

Michael Hines was called to the Barin 1983 and has practised
with Hicks Morley ever since. He is currently the Chair of the
firm’s School Board Practice Group and much of his practice is
focused on the school board and police sectors. However,

his interest in constitutional litigation and equality rights issues
has never been far from the surface. While carrying a full
practice, Michael went “back to school” recently, receiving his
Master of Laws in Constitutional Law from Osgoode Hall Law
School this past October. Michael spoke with FTR Quarterly in
December about the evolution of his practice and some of

the trends he sees in employment law.

Are you from the Toronto area originally?

| actually moved around a fair bit before
coming to Toronto. | was born in Ottawa,
and then moved to Chicago when | was

five, then finally came to Toronto for my

Grade seven year.

How did your interest in law develop?

It was really towards the end of high
school in Toronto that | began to think
of law as a possible career. | was a
good writer and enjoyed expressing my
opinions, so litigation seemed like it
would be a good fit.

| did my undergrad work at McMaster —

a combined psychology/philosophy degree
—then took a year off to run a sailing
program in Toronto and drive around the
southern U.S. | started law school at the
University of Toronto the year after.

And litigation was still a focus?

Definitely. | took as many advocacy-related
courses as | could and participated in all of
the major mooting competitions. | articled
with one of the large general service firms
here in Toronto with a view to going into
litigation, but the litigation that | saw was
very vertically structured — junior lawyers



really only did research. | was put in touch
with Bruce Stewart — one of the founding
partners here — and we had a great
conversation. | had never had a particular
interest in labour law, but | realized that
if | wanted to do advocacy, this was a great
area of law to work in.

When | came into the firm for an interview,

| met with Chris Riggs and John Murray —
two leading litigators in the firm, and both
had been to the Supreme Court of Canada
that year and the year before. That was
pretty impressive. My first year at Hicks was
1983 and I've been here ever since.

How has your practice evolved over
the years?

My practice used to be more broad-based,
with wrongful dismissal files and work in a
number of areas, but my energies are more
focused now. | still really enjoy the private
sector work | do with clients in steel,
newspapers and forestry, but the majority
of my time is now spent in the school board
and police sectors. My practice very much
mirrors Bruce Stewart’s former practice.

| was fortunate to work closely with him for
20 years, and as he scaled back his work

in the firm, | was lucky enough to take on
many of his responsibilities.

| think what attracted us both to public
sector work was the nature of the
interests interwoven into the legal issues
themselves. With school board work
forinstance, it’s not just a question of
resolving issues between the board and
the teachers. Much of the work | do also
relates to students and their parents and
it creates an interesting dynamic.

Where did your interest in constitutional
litigation start?

It really goes back to 1983, when | started
with the firm. The Charter of Rights had

PROFILE

just come into force — it was such a
fundamental change to the law. One of
my first responsibilities as a new lawyer
with Hicks Morley was to brief the firm
about the Charter and the possible labour
law implications. | also represented the
firm as the constitutional point person on
the Human Resources Committee of the
Canadian Manufacturers’ Association. | still
frequently give presentations to the firm
on current developments concerning the
Charter and how it may affect our clients.

This past summer | completed a two-year

night school program offered to practising
lawyers by Osgoode Hall Law School, and

| graduated last October with a Masters in
Constitutional Law. It’s an area of the law

that | still find fascinating.

| think what attracted us both to
public sector work was the nature

of the interests interwoven into
the legal issues themselves.

Any interesting trends in the areas you
practise in?

There are a couple that I’'ve noticed in the
school board and police sectors.

In the schools, we’re seeing a paradoxical
conflict within the teaching profession,
and it’s a tricky one for school boards

to handle. Teachers are asserting their
professionalism — maintaining that they
should be the ones to determine the
manner of instruction and how schools
should operate, but at the same time there
is a growing focus on compensation as it
relates to hours and minutes. It’s a trend
towards an industrial quantification of all
aspects of the work environment coupled
with demands for greater professional
control over the teaching environment.
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You can’t really mesh the two philosophies
together but that’s what teachers are trying
to do.

On the police side, the primary issue is
the attempt by police associations to
regulate the management of fundamental
prerogatives, such as the transfer of
police constables from one assignment to
another. Police associations are routinely
grieving these transfers and changes in
assignments based on an alleged lack of
reasonable cause. The language has been
in the collective agreements for decades,
but it’s only in the past 10 years that these
types of decisions are being routinely
challenged. Overall, these challenges have
not been that successful, but the police
associations continue to encourage these
grievances if an officer doesn’t like a decision.

Any situations in particular that employers
should watch out for?

| think there’s some good news for
employers. We’re in a period where they
can anticipate seeing the pendulum
swinging back in their direction in terms
of key decisions on equality rights under
Section 15 of the Charter.

HR QUICK HITS

Accolades for www.hicksmorley.com

www. hicksmorley.com recently earned
an Honourable Mention for outstanding
law firm websites in Ontario in the
December issue of the Canadian Bar
Association’s magazine, The National.
The article, entitled, “Canada’s Best Law
Firm Websites,” discusses concepts of

We’re likely seeing the influence of some
of the appointments made to the Supreme
Court of Canada over the past few years
and | think there’ll be more support

for employers when it comes to issues
such as the duty to accommodate and
attendance management. We’ve already
seen this in recent Supreme Court of
Canada decisions such as McGill University
Health Centre and Hydro-Québec.

You’ve had a busy time recently balancing
your various professional interests. What
do you enjoy doing in your down time?

I’ve got a few things on the go. | have two
daughters, both in university, and | like

to keep up with them. | front a bar band
that plays around Toronto once or twice

a month. | still enjoy playing competitive
basketball, so I’'m playing in two leagues
this winter — one for over-50s and the other
open to any age. | also play touch football
and | golf whenever time allows. In the
summers | still sail, mainly at Cherry Beach
here in Toronto, but I also have a boat at

a cottage near Ottawa. It’s a busy schedule,
but | really enjoy all of the activities. It’s
great recreation and I’ll keep it going as
long as | can.

good web design, such as simplicity,
currency and “curb appeal”. The results
of this nationwide survey were based
on input from a panel of legal technology
professionals, including web designers,
consultants, law students and lawyers.
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HICKS MORLEY LAWYER
LEAD THE CLASS

As leading professionals in their areas of expertise, Hicks
Morley lawyers put their knowledge and experience to use
for our clients every day. They also give their time to help
provide students across Ontario with diverse educational
opportunities in a variety of post-secondary environments.
Here are the highlights of this year’s contributions.

UNIVERSITY OF WESTERN ONTARIO

Bob Atkinson, a partner in our London office, has been
teaching the Labour Arbitration Law and Procedure course
at the University of Western Ontario Law School since 2005.
He presents the course as a way for law students both to
think about selected topics of current interest in the labour
arbitration field and to develop their advocacy skills.

The small group setting, for between 10 and 15 students
who have already demonstrated a keen interest in the
area, is ideal for this purpose. “I really enjoy the challenge
of interacting with bright and articulate students, many of
whom will be the labour lawyers of tomorrow,” he says.
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QUEEN’S UNIVERSITY - LAW

In 2009, Queen’s University in Kingston offered a Pensions
and the Law course for the first time. It was designed and
delivered by two members of our Pensions and Benefits
Group: Lisa Mills, a partner in our Ottawa office, and
Rachel Arbour, an associate based in Toronto.

“We wanted to expose law students to the fundamentals
of pension law in a single consolidated course. In the past,
the legal background required to practice in the pension
area was cobbled together from courses on trusts,
income tax, employment law, administrative law and civil
procedure,” explains Mills, who was recently named one
of Lexpert magazine’s Rising Stars Under 40. “We expected
students with an interest in pursuing a career in labour
and employment law to enroll in the course, but we were
pleasantly surprised to find that the course appealed also
to students with aspirations to practice family law,
litigation and corporate law.”

“Our students were clearly engaged and many of our
in-class discussions were lively — the overall experience
was a lot of fun,” says Arbour, who is hoping to teach the
course again next year.

QUEEN’S UNIVERSITY - EXECUTIVE PROGRAM

Tom Moutsatsos, a partner in our Toronto office, has
lectured for several years to executives from across Canada
about employment law issues at the Queen’s University
Executive Program. These sessions typically have between
25 and 50 executives in attendance. “You always have

to be on your game when teaching executives and key
employees. The questions are great and that, in my
experience, is where the real learning begins.”
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CONESTOGA COLLEGE

Last fall, Kathryn Meehan, an associate in our Waterloo
office, taught an Employment Law course to post-graduate
students in the Human Resources Management Program
at Conestoga College and is teaching Labour Relations
this winter.

“It’s really interesting subject matter and the
students are engaged,” Meehan says. “It has
direct application to their careers or future careers
as human resources professionals, and frankly,

| really enjoy teaching.”

Kathryn Meehan

COMPETITIVE MOOTS

In addition to teaching courses, many of our lawyers are
also involved in judging and coaching law students who
participate in competitive moots during the course of
their studies.

Michelle Alton, an associate in our Toronto office who
organized the moot last year, explains, “Students really
benefit from the experience, especially the chance to
practice their advocacy skills.”

In 2009, lawyers at all five offices participated in
competitive moot judging at four law schools, which
culminated with a final moot, held at the Toronto office.
These lawyers included Will LeMay, Simon Mortimer,
John-Paul Alexandrowicz, Carolyn Kay, Michael Hines,
John Field, Sean Sells, Elisha Jamieson, Dan Michaluk,
Michelle Alton, Andrew Zabrovsky, Andrew McCreary,
Vince Panetta, Colin Youngman, Jason Green, Leanne Fisher,
Lynn Thomson, Marie-France Chartrand, Charles Hofley,
Lisa Mills, Paul Broad, Aida Gatfield, Barry Brown,

Bob Atkinson and Marg Szilassy.
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GREAT MOVES

HICKS MORLEY WELCOMES
THREE NEW PARTNERS

Hicks Morley is pleased to announce that the following lawyers
joined the partnership in January 2010.

ALLYSON FISCHER

Allyson Fischer practises in all areas of labour and employment
law with an emphasis on employment-related litigation.
Allyson has conducted numerous trials, arbitrations (both
labour and commercial arbitrations) and has made several
appearances before the Superior Court of Justice, Divisional
Court and the Ontario Court of Appeal. Allyson is routinely
involved in complex wrongful dismissal litigation involving
executive-level employees and regularly represents clients
in wrongful competition actions. Allyson attended law school
at the University of Western Ontario and was called to the
Barin 2002. She joined Hicks Morley as an associate in 2002.

Allyson can be reached at 416.864.7216
or allyson-fischer@hicksmorley.com

MARK MASON

Mark Mason works with public and private sector clients to
provide practical solutions to their labour and employment
law issues. Mark has quickly become one of Ontario’s leading
counsel in the emergency services sector through his work
with municipalities in managing their relationships with both
fire and EMS workers. His practice includes arbitration
advocacy, employment litigation and the entire spectrum
of collective bargaining, including interest arbitrations
and strike management. Mark also works extensively with
employer groups, speaks at numerous conferences and
conducts client training workshops each year which allows
him to provide employers with the tools they need to
anticipate and manage their workplace issues.

Mark can be reached at 416.864.7280
or mark-mason@hicksmorley.com
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DAN MICHALUK

Dan Michaluk acts on behalf of management in employment
and human rights matters and in a full range of matters
related to information management and privacy. He works
across all of the firm’s client sectors, with particular
expertise in matters related to post-secondary educational
institutions. Dan is also a well-known and published writer
and speaker on the law of information management and
privacy. In 2009, he was featured in Law Times as one of three
lawyers in Canada with a privacy niche practice. He received a
Bachelor of Commerce in 1994 and an LL.B. in 1997. Prior to
joining the firm he was the Director of Operations for a start-up

business simulation software company.

Dan can be reached at 416.864.7253
or daniel-michaluk@hicksmorley.com

CLIENT CONFERENCES 2010

Over the past 38 years the firm has seen
tremendous changes in the legal, social
and human resources landscape affecting
workplaces. Since the founding of Hicks
Morley in 1972, employers have both acted
as leaders and responded to countless
new and different challenges. Issues like
workplace bullying and violence, blogs,
pension and retiree disputes and class
actions involving thousands of employees
are a reflection of how workplace
management continues to change.

Our client conferences are part of our
commitment to you. Much like FTR Quarterly
and other special advisories, they are

LONDON
April 27

WATERLOO
April 20

TORONTO KINGSTON

Please visit www. hicksmorley.com for details.

designed to keep you informed of the
latest developments and emerging issues
in human resources law. Please join

us as we host our “biennial” series of
complimentary client conferences this
spring across Ontario during April, May
and June. We hope these conferences
will help you address the challenges your
organization faces and allow us to give

a little back to our clients and friends

of the firm.

Please mark the following dates in your
calendar and expect to receive registration
information shortly.

BURLINGTON

OTTAWA
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